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In The Supreme Court
of the State of Utah
WANDA MARTHA SHORT,

Plaintiff and Respondent,
vs.

RALPH ARLIND SHORT,

Case No.

12225

Defendant and Appellant.

APPELLANT'S BRIEF
NATURE OF THE CASE
This appeal is taken from a denial of defendant's
motion to reduce alimony, particularly from the refusal of the court to consider the motion with respect
to the changes of circumstances of the parties from
the time of entry of the decree. The court considered
changes only from the time of a previous order.

DISPOSITION IN LOWER COURT
The court denied defendant's motion to reduce
alimony.
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RELIEF SOUGHT ON APPEAL
The appellant seeks reversal of the district
court's denial of his motion and requests remand
of the case to the .district court with a direction to
defendants motion by comparing the circumstances of the parties at the time of hearing of
the motion with those existing at the time of the
··entry of the G.ecree.
STATEMENT OF FACTS
The parties were divorced and the decree divided the property owned by the parties, provided
for the payment of debts, made orders respecting
custody of children and the payment of support
money for the support of the children. At the time
of Bntry of the decree plaintiff was not employed
and the court ordered the defendant to pay alimony
.in the sum of Seventy-Five Dollars per month. At
the time of entry of the decree defendant earned
approximately Six Hundred Dollars per month.
On November 7, 1968, a motion was made by
defendant ta' reduce alirnony. At that time defendant earned Six Hundred Seventeen Dollars per
inonth. Plaintiff was employed and was earning
.Three Hundred Twenty-Two Dollars per month.
Def.enda..nt' s Il1otion was denied.
The present motion was heard by another
judge of the court on July 21, 1970. At the time of
this hearing defondant earned between Six Hundred
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Ten Dollars and Six Hundred Fifteen Dollars per
month and plaintiff earned Three Hundred EightyNine Dollars per month. The court denied defendant's motion and in doing so compared the situation on July 21, 1970 to that existing on November
7, 1968, and not with that existing at the time of entry of the decree.
Matters concerning visitation were considered by
the court and referred to the family court and are
not resolved at the present time. The matters relating to visitation are not involved in this appeal.
ARGUMENT
POINT I.

·

WHEN CONSIDERING DEFENDANT'S MOTION
FOR REDUCTION OF ALIMONY THE COURT SHOULD
HAVE MADE IT'S DETERMINATION UPON THE
BASIS OF THE PRESENT CIRCUMSTANCES OF THE
PARTIES IN RELATION TO THEIR CIRCUMSTANCES
AT THE TIME OF ENTRY OF THE DECREE.

Section 30-3-5, U.C.A. 1953, provides that when
a decree of divorce is made, the court may make
such orders in relation to the maintenance of the
parties as may be equitable. The section also provides that the court shall have continuing jurisdiction "to make such subsequent changes or new orders with respect to the support and maintenance of
the parties ... ".
This court in many cases has annonced that, the
trial court has. a great deal of discretion and unless
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the power is abused the award of alimony will be
sustained. Alimony is. an ali;vvance_paid by a husband for the maintenance of his wife. Hoagland vs.
Hoagland, 19 U . .103, 57 Pac. 20. The power of the·
lower court to make modifications of alimony in the
light of changed conditions of the parties was con·
templated by the legislat'urn. Cody vs. Cody, 47 U:.456,
154 Pac. 165. The amount of alimony must depend
upon the facts of each case and the circumstances
of the parties. Dahlberg vs. Dahlberg, 77 U. 157, 292 Pac.
214; Hendricks vs. Hendricks, 91 U. 553, 63 Pac. 2d 277;
Allen vs. Aile;,, 109 U. 99, 165 Pac. 2d 872. The defendant-appellant makes no complaint that in the
decree the court made any error in granting his
wife who was then unemployed and who was then
in need of funds for her maintenance.
_ Upon the application of either party the court
may change or modify a decree of divorce respecting maintenance whenever it appears that the circumstances of the parties have changed so that the
amount originally allowed is no longer equitable.
There are many Utah cases which hold that the
party seekinq a change of' alimony must show
changed conditions arising since entry of the ·de.
cree. Chaffee vs. Chaffee, 63 U. 261, 255 Pac. 76;
Hampton vs. Hampton, 86 U. 570, 47 Pac. 2d 419; Carson
vs. Carson, 87 U. 1, 47 Pac. 2d 894; Hendricks vs. Hendricks, 91 U. 564, 65 Pac. 2d 642; -Scott <-'s; Scott,
U.
376, 142
2d 19$; Gardner vs. Gardner, 111 U. 286,
177Pac.' 2d
Os1nus. vs. Osmus, il4 U. 216, f98 Pac.
2d 233; Gale vs. Gale, l23 U. 277, ·2ss Pac. 2d 986;
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Anders.on 1,1s. Anderson, 13 U. Zd 36, 368 Pac. 2d 264;
c;llister vs. Callister, 1 U. 2d 34, 261 Pac. 2d 944.

It. appears that the court must therefore determine. what the circumstances were at the time of
of the decree and consider the question of
modification
in the light of.
such circumstances.
.
'
.

Carried to any logica.l conclusion the lower
court in this case would prevent any modification if
each change of ·circumstance were brought before
the court at the time each change separately .oc- .
curred. If the husband's income declined a small
amount each month and if each month he sought
modification, the lower court might never grant
modification if it only considered the change which
had occurred in the last month. In other words, if
the decline were 2% per month, the court could
regard each loss of earnings as immaterial or of
slight importance although after a longer period,
the decline might be a 40% loss. Likewise, if a wife
eameq Ten Dollars more each month than the previous month, the view would be that the focrease
in earnings in any month would have no real effect
on her need of assistance from the husband. The
would also be true. This approach to the
need of modification
not be supported as just
or fair;
If the court believes that a party simply seeks
modifications fo annoy the other party or to require
unnecessary payment of attorney's foes· to: defend
against groundless motions, as was implied here,
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the court can impose various sanctions to prevent
abuse.
It is submitted that the determination to be made
by a court in a proceeding to modify alimony must
be made in reference to the conditions which existed at the time of entry of the decree and the con,.
ditions which then exist.

On the basis of the foregoing argument, it is
submitted that the order of the district court should
be reversed and the district court should be instructed to reconsider the motion in the light of the
circumstances existing at the time of entry of the
decree.
Respectfully submitted,
JOSEPH P. McCARTHY
Attorney for Appellant
732 Judge Building

Salt Lake City, Utah

